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  HIGH COURT FORM NO (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District : Sonitpur 

IN THE COURT OF MUNSIFF NO 1, TEZPUR , SONITPUR 

PRESENT---- Aklima Begum, AJS 

   Munsiff No1,  

Sonitpur, Tezpur 

Monday, the 27th day of February 2017 

  Title Suit No 61/2011 

1) Sri Mangal Sarkar  

2) Rabi Sarkar 

........................Plaintiff 

                    -Versus- 

1. Sri Nripen Sarkar 

2.  Sri Rambandi Basfor 

......................Defendants 

1) Sri Purna Ch Sarkar 

2) Sri Pandab Sarkar 

3) Sri Ranjit Sarkar 

4) Smt Gita Sarkar 

5) Smt Maya Paul 

6) Smt Asha Sarkar 

7) Smt Saraswati Das 

8) Smt Lakhi Mandal 

.............Proforma defendants 
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This suit coming on final hearing on 14-2-2017 in presence of  

Advocate for the plaintiff.......... Mr. D Bose and others           

Advocate for the defendant.......Mr.  S Sundi  and others. 

And having stood for consideration to this day, the court delivered the following 

judgment:- 

J U D G M E N T 

1)  The plaintiff has filed this suit seeking permanent injunction and further 

declaration that sale deed no 225 for the year 2011 and Power of Attorney , if 

any, as null and void and in operative . 

 

2) The Plaintiff’s case in brief is that the plaintiffs, defendant no 1 and proforma 

defendant no 2 to 8 are sons and daughter of proforma defendant no 1.  It 

is stated that mother of plaintiff , defendant no 1 and proforma defendant no 

2 to 8 i.e wife of proforma defendant no 1 late Golapi Sarkar died 4 years ago. 

 

3) It is stated that proforma defendant no 1 , father of plaintiff and 

defendant  2 to 8 being seized and possessed the schedule A , B , C 

and D and E land  since the date of purchase by the proforma 

defendant no 1 after which proforma defendant no 1 has got his 

name mutated in his land by virtue of purchase. 

 

4) It is stated that proforma defendant no 1 is sick man and 82 years old and he 

cannot even stand  on his own leg and is always in bed ridden condition. It is 

stated that proforma defendant no1 has been residing in his own house with 

defendant no1 and proforma defendant no 2 and 3. And plaintiff used to live 

at same place under Balipara post Office but some distance away from original 

paternal house wherein the proforma defendant no is living with defendant no 

1 and proforma defendant no 2 and 3. It is stated that plaintiff used to look 

after  proforma defendant no 1 . 
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5) It is stated that taking advantage of ailment of proforma defendant no 1 , 

defendant no 1 has done some illegal act in respect of schedule land and has 

illegally transferred the land in his own name from original owner in 

collusion with a laat Mandal and other revenue staffs. Of Chariduar 

Revenue Circle. It is stated that defendant no 1 has no right or 

authority to transfer the land in his own name from the original 

owner either by mutation entry or by transfer by unregistered deed . It is 

stated that defendant no 1 has no right to persuade proforma defendant no 1  

to transfer any portion of lands in his name since proforma defendant no 1 

has five sons including the defendant no 1 and five daughter who have equal 

share in land of proforma defendant no 1 . But defendant no 1 with ulterior 

motive illegally transferred some portion of the land measuring 3 

kathas from schedule E land and also illegally sold a portion of land 

measuring 3 katha from schedule E to defendant no 2 vide registered 

sale deed no 225 of 2011 of Tezpur Sub Registry Office though he 

has no legal right to sell the said land to defendant no 2 or any other 

person. It is stated that name of defendant no 1 was mutated by way of 

Ansha Dakhal Sutre by Circle Officer , Chariduar Revenue Circle. It is stated 

that sale deed, (described in schedule F)   executed by defendant no 1 in 

favour of defendant no 2 is null and void. 

 

6) It is stated that proforma defendant no 1 was the owner of schedule A, B , C, 

D and E land . But defendant no 1 in collusion with revenue staffs has 

mutated his name  in respect of schedule E land without valid transfer and 

also transferred 3 kathas of land under dag no 135 P.P no 81 to defendant no 

2. It is stated that though land have been purchased in the name of proforma 

defendant no 1 but  both the plaintiff  have paid the consideration of said sale 

deed since they are earning livelihood by doing business and cultivation since 

childhood and has been taking the burden of his family and they have also 

borne the expenditure of their sisters marriage , education of their brothers 

and maintaining the family. It is stated that when the income of plaintiffs 

increased then they started purchasing landed properties in the  name of 

proforma defendant no 1 who also paid some money . It is stated that 
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proforma defendant no 1 is not the sole owner of suit land and defendant no 

1 has no right to get the mutation and sell the portion of suit land to 

defendant no 2. It is also stated that defendant may have obtained any power 

of attorney also by obtaining the signature of proforma defendant no 1 which 

has caused irreparable loss to him. In view of the above the plaintiff has 

prayed for passing decree restraining the defendant no 1 from illegally 

mutating his name and in transferring and to others. The plaintiff also prayed 

for declaration that sale deed no 225 of 2011 is null and void and liable to be 

cancelled and also for declaration that power of attorney , if any , registered 

in the name of defendant no 1 is null and void and liable to be cancelled. 

 

7)  The defendants have contested the suit by filing written statement wherein it 

is stated that suit is not maintainable, there is no cause of action, suit is bad 

for non joinder of necessary parties. It is stated that plaintiff no 1 has no right 

to claim himself to be the owner of suit land in view of the fact that he is 

abandoned son of proforma defendant no 1 since 2/8/91. It is stated that due 

to extreme  physicl and mental torture to proforma defendant no 1 , the said 

father had sworn an affidavit before the Judicial Magistrate 1 st class Tezpur 

on 2/8/91   and not only abandoning his so called son, the plaintiff no 1 and 

also severed all the relationship with him  and it was also intended that the 

other son and daughters also do not keep any sort of relationship with said 

Magal Sarkar. And vide said affidavit proforma defendant no 1  has deprived 

the plaintiff no 1 from all properties.  It is stated that plaintiff no 1 had not 

keeping any relationship with his father since more than 18 years and also 

residing at a distance place. It is also stated that said Rabi Sarkar was 

given 1 bigha of land classified as Byabasay thai from P.P no 10 Dag 

no 266 vide Registered Deed of Gift . 

 

8) It is also stated that  plaintiff no 1 was also given 2 bigha 2 katha  18 lessas 

of land situated at village Dighali gaon . 
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9) The defendant has admitted that the proforma defendant no 1  is 92 years   

but denied that he is sick and cannot stand on his own leg. It is also denied 

that plaintiff has been looking after his family.  

 

10) The defendant no 1 has stated that he had received 1 bigha 1 katha of 

land out of total land measuring 9 bigha 5 lessas of P.P no 81 dag no 

135 vide registered Gift deed no 833 gifted by his father , proforma 

defendant no 1  who was the lawful owner of suit land. It is stated that he 

has mutated his name in the said land lawfully and legally sold 3 kathas of 

land to defendant no 2 vide a registered sale deed.  It is stated that he 

has also sold another 3 kathas of land to another two persons by 

separate deeds.  

 

11) It is stated that schedule A land has been gifted by proforma 

defendant no 1  to his son Ranjt Sarkar and Sri Pranab Sarkar vide 

registered Gift deed bearing no 1896 dated 25/10/10.  

 

Similarly, schedule B land has been gifted by proforma defendant no 

1  to his three sons namely 1) Sri Ranjit Sarkar, 2) Sri Pranab Sarkar 

and 3) Sri Nripen Sarkar vide registered gift deed no 1894 dated 

25/10/10.  

 

Schedule C land also been gifted by proforma defendant no 1  in favour of 

two sons Sri Ranjit Sarkar and Pranab Sarkar by registered gift deed  1895 

dated 25/10/10. And schedule D land was gifted by proforma defendant no 1  

in favour of three sons 1) Sri Ranjit Sarkar, 2) Sri Pranab Sarkar and 3) 

Sri Nripen Sarkar vide registered gift deed no 1893 dated 25/10/10.  

 

12) It is stated that proforma defendant no 1 own only 9 bigha 5 lessas of land 

under PP no 81 dag no 135 out of which he has gifted 1 bigha 1 katha land  in 

favour of Sri Nripen Ch Sarkar vide  registered Gift no 833 dated 31/3/09. It is 

stated that out of said land under P.P no 81 dag no 135, that defendant no 1 

lawfully sold 3 kathas of land to defendant no 2. It is stated that he neve 

proforma defendant no 1 by taking advantage of his age. 
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13) The defendant no 1 has denied that plaintiff have been purchasing  land since 

1975. It is also stated that pro-forma defendant no 1 has never given any 

power of attorney in favour of defendant no 1. Considering the above, the 

defendant has prayed for dismissal of the suit.   

 

14) The suit against defendant no 2 and proforma defendant no 8 proceeded 

without written statement.  

 

15) The suit against the proforma defendant no 4 and 6 and 7 proceeded ex-parte 

vide order dated 16/5/2012 and 17/3/12 and 15/10/12 respectively.  

 

16) The proforma defendant no 1, 2, 3, 5 had filed written statement  whereby 

they have denied the claim of plaintiffs. Vide the above written statement the 

proforma defendant no 1, 2,3 and 5 have averred the same averment as 

averred by defendant no 1. The written statement filed by proforma 

defendant  is in tune with written statement filed by defendant and has taken 

same and  identical pleas as taken by defendant no 1. As such to avoid 

repetition I don’t  want to reproduced the written statement filed by proforma 

defendant no 1 , 2 and 3 and 5.  

 

17) After going through the pleading of both parties following issues  were framed 

by my learned predecessor. 

ISSUES 

1) Whether the suit is maintainable in its present form? 

2)  Whether there is arose any cause of action for the suit on 

10/2/2006 , 16/12/2009 and on 19/6/2011 any cause of 

action for the suit? 

3)  Whether the suit is bad for non-joinder or mis-joinder of 

parties? 

4) Whether the suit is properly valued?  

5) Whether the plaintiff have paid proper Court fee ? 

6) Whether the suit has been barred by limitation?  
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7) Whether the suit is bad for estoppels, waiver and 

acquiescence ? 

8) Whether plaintiff no 1 Mangal Sarkar Has any right to 

claim himself as son of Purna Chandra Sarkar after 

2/8/1991? 

9) Whether Palintiff no 1 has been given 2 bighas 2 katha 1 

lessas of land situated at village Dighali gaon and plaintiff 

no 2 has also been given 1 bigha of land classified as 

Byabasay Thai from P.P no 266 by Gift Deed? 

 

10) Whether  Sri Purna Ch Sarkar @ Mandal is always bed 

ridden and was under the care of plaintiff or the 

defendant and proforma defendant no 2 and 3? 

 

11) Whether the defendant no 1 illegally sold 3 kathas of 

schedule E land of suit to defendant no 2 Sri Ramali 

Basfore? 

 

12) Whether the plaintiff have been purchasing landed 

property since 1975 in the name of father as averred in 

the plaint?  

 

13) To what other reliefs or reliefs the plaintiff are entitled to? 

 

In the present case, record shows that issue no 8 ) Whether plaintiff no 1 

Mangal Sarkar Has any right to claim himself as son of Purna 

Chandra Sarkar after 2/8/1991? Has been framed. However on going 

through the case record it appears the plaintiff in his plaint has claimed that It 

is stated that defendant no 1 has no right to persuade proforma defendant no 

1  to transfer any portion of lands in his name since proforma defendant no 1 

has five sons including the defendant no 1 and five daughter who have equal 

share in land of proforma defendant no 1 . The defendant in their written 

statement has claimed that proforma defendant had abandoned the plaintiff 
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on 2/8/1991 by swearing an affidavit hence he has no right over suit land. 

The suit has also not been filed seeking his equitable share in suit property by 

plaintiff claiming him to be legal heir of proforma defendant. However, the 

suit has also not been filed seeking his equitable share in suit property and 

partition by plaintiff claiming him to be legal heir of proforma defendant. The 

suit has not been filed seeking declaration for legal status of plaintiff. No 

counter claim has been filed by defendant challenging the legal status of 

plaintiff. Moreover, since Dayabhaga law prevail in Assam and parties are 

governed by Dayabhaga law where the father during his life time can dispose 

of his property as per his wish. Since, the father of plaintiff no 1, defendant  

no 1 and pro-forma defendant is still alive as such  the question whether he 

can claim to be son of proforma defendant or whether he can claim his share 

does not arise at all. As such in  my considered view the above issue has no 

material bearing  to the dispute at hand. The determination of above issue is 

not at all relevant in the facts and circumstances of the case.   As such in view 

of issue no 8 has been struck off since it has no material bearing to the 

dispute as per Order 14 Rule 5 C.P.C and after perusal of pleading one 

additional issues Viz: Whether the plaintiffs are entitled to any decree 

as prayed for” has been framed in view of power granted under Order 14 

Rule 5 C.P.C. 

As such new numbering of issues will be as such:-  

1) Whether the suit is maintainable in its present form? 

2)  Whether there is arose any cause of action for the suit on 

10/2/2006 , 16/12/2009 and on 19/6/2011 any cause of 

action for the suit? 

3)  Whether the suit is bad for non-joinder or mis-joinder of 

parties? 

4) Whether the suit is properly valued?  

5) Whether the plaintiff have paid proper Court fee ? 

6) Whether the suit has been barred by limitation?  

7) Whether the suit is bad for estoppels, waiver and 

acquiescence ? 
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8) Whether Plaintiff no 1 has been given 2 bighas 2 katha 1 

lessas of land situated at village Dighali gaon and plaintiff 

no 2 has also been given 1 bigha of land classified as 

Byabasay Thai from P.P no 266 by Gift Deed? 

 

9) Whether  Sri Purna Ch Sarkar @ Mandal is always bed 

ridden and was under the care of plaintiff or the 

defendant and proforma defendant no 2 and 3? 

 

10) Whether the defendant no 1 illegally sold 3 kathas of 

schedule E land of suit to defendant no 2 Sri Ramali 

Basfore? 

 

11) Whether the plaintiff have been purchasing landed 

property since 1975 in the name of father as averred in 

the plaint?  

 

12) plaintiff have been purchasing landed property since 1975 

in the name of father as averred in the plaint. 

 

 

13) To what other reliefs or reliefs the plaintiff are entitled to? 

Additional Issues :- 

14) Whether the plaintiff s are entitled to the decree as 

prayed for.  

The plaintiff side adduced evidence of 7 PWs and has exhibited some 

documents in support of their case.   

The defendant side has adduced evidence of 3 DWs in support of their case 

and has exhibited any documents.  

I have heard the arguments advanced by the learned counsel for the plaintiff 

and defendant and perused the material on record. The material on record 
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and submission made on behalf of the plaintiff have received due 

consideration of this court. 

18) Discussion, Decision and Reason thereof 

19) Issue no 2 :- Whether there is arose any cause of action for the suit 

on 10/2/2006 , 16/12/2009 and on 19/6/2011 any cause of action 

for the suit? 

The defendant no 1 and 3 in the written statement has claimed that there is no 

cause of action for the suit. It is claimed that no cause of action arose on 

10/2/2006 , 16/12/2009 and on 19/6/2011. Pleading shows that the 

plaintiff in his plaint has claimed that the defendant no 1 has mutated a part of 

suit land under dag no 135 P.P no 81 in his name. It is also claimed that 

plaintiff coming to about the mutation of defendant no 1, had filed one petition 

before Circle Officer on 16/12/2009 for cancelation of mutation. It is also stated 

that the defendant no 1 had sold   schedule E land to defendant no 2 on 

9/3/2011 vide registered sale deed no 225 of 2011 without having right to sale 

In view of the above, the above alleged acts of defendants, the plaintiff had to 

file the suit. The defendant in his written statement has stated his father has 

gifted  1 bigha of land  to defendant no 1 vide registered Gift deed no 833 after 

which he has mutated his land . Though no date of mutation is mentioned by 

defendant no but from Ext 5 it appears that name of Nripen Ch Sarkar has been 

mutated in the land under dag no 135 vide order dated 10/2/2006. Ext 5 also 

shows that mutation of defendant no 1 was cancelled on raising objection.  The 

PW  7 also in his evidence has deposed that as per Ext 5 , the name of 

defendant no 1 has been mutated in suit land under  135 P.P no 81  on 

10/2/2006.  Moreover, the defendants have admitted that defendant no 1 vide 

registered sale deed no 225 of 2011 has sold  3 katha of land to defendant no 2 

on 9/3/2011. The Cause of action are nothing but the bundle of facts which 

gives rise to filing of suit. Cause of action is nothing but bundle of fact which is 

asserted by one party and denied by other. In the present case , the plaintiff 

has filed this suit alleging the commission of above mentioned acts by 

defendants which has allegedly denied his right over suit property.  The plaintiff 

has to file this suit due the alleged acts as mentioned above, As stated above,  
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the alleged acts done by defendant no 1, gave rise to cause of action for filing 

the suit seeking cancellation  of sale deed and permanent injunction.  As such 

in my considered view, there arose cause of action for filing the suit on 

10/2/2006 , 16/12/2009 and on 19/6/2011. 

This issue is decided on affirmative. 

 

20) Issue No 2 -: Whether the suit is maintainable ? 

 

The defendant challenged the maintainability of the suit in his written 

statement and simply stated that the suit is not maintainable .  But there is no 

specific averment as to how and under what circumstances the suit is not 

maintainable. In absence of any specific averment, in , my considered view 

the suit is maintainable. Moreover, maintainability of suit depend upon 

pleadings of parties. The plaintiff has filed this suit seeking declaration of his 

right, title and interest over suit land. . The pleadings of the parties do not 

disclose any procedural defect barring the jurisdiction of this court to try this 

suit. Therefore this Court is of the considered opinion that this suit is 

maintainable in its present form. 

 

Accordingly issue No (1) is decided in affirmative in favour of the plaintiff. 

 

21) Issue no 3 :- Whether the suit is bad for non-joinder or mis-joinder 

of parties? 

 

In written statement the defendants have stated that suit is bad for non 

Joinder of necessary parties but there is no averment in written statement as 

who are the necessary parties in whose absence  no effective order can be 

passed by this . In absence of any specific averment, in, my considered view 

the suit is not bad for non joinder of necessary parties. 

This issue no 3 is decided in negative. 

 

22) Issue No 4:- Whether the suit is properly valued? 
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The defendant in their written statement has stated that suit is not properly 

valued. But there is no specific averment in W/S as to the proper value of the 

suit.  There is no averment as to whether the suit is undervalued or 

overvalued. In absence of any specific averment  from the side defendants, I 

don’t find any embellishment in the valuation given by plaintiff since the 

plaintiff is at liberty to value his suit provided that same should not be 

arbitrary.  There is no averment as to whether the suit is undervalued or 

overvalued. In absence of any specific averment  from the side defendants it 

cannot be held that suit valuation is arbitrary. In absence of any specific 

averment  from the side defendants this Court held that suit is properly valued 

by plaintiff. 

This issue if decided in affirmative. 

 

23) Issue not 5 : Whether the  plaintiff have paid proper Court fee ? 

 

The defendants in their  written statement has claimed that proper court fee 

has not been paid but defendants have failed to state the proper Court fee to 

be paid by plaintiff. In above issue no 4 this Court held that suit is properly 

valued and record and note of Sherisatar shown that plaintiff has paid the 

proper court fee  in full as per his  valuation.  

As such it is held that Proper Court fee has been paid by plaintiff. 

This issue is decided in affirmative. 

 

24) Issue no 6 :- Whether the suit has been barred by limitation?  

The defendant in their written statement has stated that suit is barred by laws 

of limitation . But there is no averment as to how and in what circumstances 

the suit is barred. In absence of any specific averment  from the side 

defendants I find nothing to hold that suit is barred by laws of limitation. 

Besides,  record shows that the plaintiff has sought declaration that sale deed 

bearing no 225 of 2011 is null and void and for prohibitory injunction. The 

period of limitation is three years. From the pleading itself it appears that  suit 

sale deed is of the year 2011 and this suit is also filed in the year 2011 which 

is well within the period of limitation.  



 

 
Page | 13  

 

As such in my considered view , the suit is not barred by limitation. 

This issue is decided in negative. 

 

25) Issue no 7) Whether the suit is bad for waiver, estoppels and 

acquiescence ?  

The defendants challenged that the suit is bad for waiver estoppels and 

acquiescence but has not stated anything as to how and under what 

circumstances the suit is bad for waiver estoppels and acquiescence. Nowhere 

in the pleading defendants have stated to as to when and how the plaintiff is 

to be stopped. In absence of any specific averment, the suit in my considerate 

opinion is not bad for waiver estoppels and acquiescence. Therefore this Court 

is of the considered opinion that suit is bad for waiver estoppels and 

acquiescence.  

 

Accordingly issue No (7) is decided in negative and in favour of the 

plaintiff. 

 

26) Issue no 8 :- Whether Plaintiff no 1 has been given 2 bighas 2 katha 

1 lessas of land situated at village Dighali gaon and plaintiff no 2 has 

also been given 1 bigha of land classified as Byabasay Thai from P.P 

no 266 by Gift Deed? 

 

The defendants in their written statement have claimed that proforma 

defendant no 1 has given the Plaintiff no 1, land measuring 2 bighas 2 

katha 1 lessas of land situated at village Dighali gaon and plaintiff no 2 has 

also been given 1 bigha of land classified as Byabasay Thai from P.P no 266 

by Gift Deed. The defendant had adduced evidence of DWs in support of the 

above plea who have deposed that proforma defendant no 1 has given the 

Plaintiff no 1, land measuring 2 bighas 2 katha 1 lessas of land situated 

at village Dighali gaon and plaintiff no 2 has also been given 1 bigha of land 

classified as Byabasay Thai from P.P no 266 by Gift Deed. The above 

averment of DWs remained un-assailed. 
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The above averment of DWs have been fortified by the admission of PW 1  

who in his cross examination has admitted that his father, proforma  

defendant  has gifted   1 bigha of land classified as Byabasay Thai land  under 

dag no 266 and patta no 10 vide a registered gift  deed.  PW 1 also admitted 

that proforma defendant has gifted 2 bigha 2 katha 2 lessas of land to plaintiff 

no 1.  The PW 2 though in his cross examination has denied that his father 

has given him 2 bigha, 2 katha 1lessas of land but PW 1 who is the plaintiff no 

2, has contradicted the averment of PW 2 and admitted that his father has 

given 2 bigha 2 kathas 1 lessas to  plaintiff no 1 and 1 bigha of business class 

land to him.  The PW 1 by admitting the above facts has substantiate the 

claim of defendants. 

 

In view of the admission of PW 1 , it can be held that proforma defendant no 

1 has given the Plaintiff no 1, land measuring 2 bighas 2 katha 1 lessas 

of land situated at village Dighali gaon and plaintiff no 2 has also been given 1 

bigha of land classified as Byabasay Thai from P.P no 266 by Gift Deed. 

 

This issue is decided in affirmative. 

 

27) Issue no 9:- Whether  Sri Purna Ch Sarkar @ Mandal is always bed 

ridden and was under the care of plaintiff or the defendant and 

proforma defendant no 2 and 3? 

 

The  plaintiff in his plaint has claimed that Sri Purna Ch Sarkar @ Mandal 

is always bed ridden. In evidence of  the plaintiff no 2 as PW 1 has 

deposed that  proforma defendant no 1 is sick man and 94 years old and he 

cannot even stand  on his own leg and is always in bed ridden condition. 

Moreover, it is been stated that proforma defendant no1 has been residing in 

his own house with defendant no 1 and proforma defendant no 2 and 3. And 

plaintiff used to live at same place under Balipara post Office but some 

distance away from original paternal house wherein the proforma defendant 

no is living with defendant no 1 and proforma defendant no 2 and 3. It is 
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deposed that plaintiff used to look after proforma defendant no 1.   PW 2 also 

deposed that proforma defendant no 1 is sick man and 94 years old and he 

cannot even stand  on his own leg and is always in bed ridden condition. 

Moreover, it is been stated that proforma defendant no1 has been residing in 

his own house with defendant no 1 and proforma defendant no 2 and 3. And 

plaintiff used to live at same place under Balipara post Office but some 

distance away from original paternal house wherein the proforma defendant 

no is living with defendant no 1 and proforma defendant no 2 and 3. It is 

deposed that plaintiff used to look after proforma defendant no 1.   

In cross examination also PW 1 has deposed that proforma defendant lived 

with defendants. PW 1 also deposed that his father, proorma defendant no 1 

has abandoned , plaintiff no 1 ,in the year  1991 through an affidavit. PW 1 

also deposed that he has been living  in his  since 18/19 years ago which is 

one k.m away from the house of proforma defendant no 1.  In cross 

examination PW 2 also deposed that  his father has driven him out of his 

house about 15 / 16 years ago after which he used to reside with his family in 

another place. From the above deposition, it has become evident that  

proforma defendant lives with defendant no 1 and proforma defendant no 2 

and 3.  Both PW 1and PW 2 themselves have admitted that they are living in 

anther house and proforma defendant no lives with defendant no 1 and 

proforma defendant  no 2 and 3. PW 1 which culminates in the conclusion 

that  proor a defendant is under care and custody of defendant  no 1 and 

proforma defendant no 2 and 3.  From the evidence of PW 1 it also appears 

that proforma defendant no 1 is not under care and custody of  plaintiff .  

Though , the PW 1 and PW 2 have claimed that proforma defendant no 1 is 

sick and bed ridden and  cannot even stand on his own leg. however,  the PW 

1 has not filed any documents in support of his averment that his father was 

sick and was in a bed ridden condition and that he cannot walk. The plaintiff 

in order to substantiate the above claim, could have examined the proforma 

defendant no 1 in their favour. But plaintiffs have failed to examined the 

proforma defendant no 1 to prove that he is sick and cannot walk.  Moreover, 

the PW 2 in his cross examination has deposed that Proforma defendant no 1 
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could walk  steadily about 4/ 5 years ago the his father. It is also admitted 

that at present , proforma defendant could able to walk slowly. Hence, from 

the above admission of PW  2, it is crystal clear that Proforma defendant no 1 

is not bed ridden and he could able to walk on his own leg and at the time of 

filing suit also , proforma defendant was able to walk steadily . The plaintiff 

has failed to prove that proforma defendant no 1 is sick and bed ridden and  

cannot even stand on his own leg. 

On the other hand the defendant in their evidence as DW 1 , 2 and DW 3 

have deposed that plaintiff no 1 is abandoned son of proforma defendant no 1 

and has no relationship with the proforma defendant no 1 .The above 

averment remained un-rebutted and intact and plaintiff failed to elicit anything 

to show that proforma defendant was bed ridden and could not stand on his 

own leg at the time of filing of suit or at the time of execution of gift deed or 

mutation of defendant no 1. The PW 1 has admitted the above fact from 

which it can be said that proforma defendant no 1 had no relationship with 

plaintiff and such he cannot be under care and custody of plaintiffs.  DW 1 

also deposed that plaintiff has falsely stated that his father is  bed ridden and 

he could not walk  . DW 2  and DW 3 also deposed that plaintiff has falsely 

stated that his father is  bed ridden and he could not walk . DW 2 and DW 3 

has deposed that proforma defendant is not bed ridden and he could stand on 

his own leg.  The plaintiff during cross examination of DW 1 and DW 2 and 

DW 2, has failed to shake the credibility of DWs and failed to elicit anything 

from DWs to show that pro-forma defendant could not stand on his own leg 

and that he is bed ridden. Rather in cross examination, the plaintiff no 1 , as 

PW 2 has himself has admitted that at present his father could walk slowly 

and about 4/5 years ago he could walk steadily and swiftly.   could standwhich 

is admitted by the PW 1, plaintiff no to in his cross examination.   

Scanning the evidence, as discussed above, this Court is of the opinion , 

plaintiff failed to prove that  proforma defendant no 1 is sick and bed ridden 

and under care of plaintiff. From the above evidence it is crystal clear that 

proforma defendant no 1 is not always bed ridden is under the care and 

custody of defendant no 1 and proforma defendant no 2 and 3.  
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Accordingly, it is held that proforma defendant no 1 is not always 

bed ridden is under the care and custody of defendant no 1 and 

proforma defendant no 2 and 3. 

 

This issue is decided accordingly.  

 

28) Issue no 11: Whether the plaintiff have been purchasing landed 

property since 1975 in the name of father as averred in the plaint?  

 

The plaintiff in their plaint as well as in evidence of PW 1 and PW 2 and PW 3 

have deposed that   though land have been purchased in the name of 

proforma defendant no 1 but  both the plaintiff  have paid the consideration of 

said sale deed since they are earning livelihood by doing business and 

cultivation since childhood and has been taking the burden of his family and 

they have also borne the expenditure of their sisters marriage , education of 

their brothers and maintaining the family. It is stated that when the income of 

plaintiffs increased then they started purchasing landed properties in the  

name of proforma defendant no 1 who also paid some money . It is stated 

that proforma defendant no 1 is not the sole owner of suit land but in  cross 

examination, PW 1 has stated that name of his father has been mutated in the 

suit land and his father has purchased the suit lands about 39 years ago and 

at that time they were minor and they have not contributed in purchase of 

suit lands in their fathers name.  PW 2 also in his cross examination, has  

admitted that name of his father has been mutated in the suit land and his 

father has purchased the suit lands  and at that time  he has 12 to 14 years 

old.  Though the PW 2 has claimed to have contributed at the time of 

purchase of suit lands, but considering the tender age of plaintiff no 1 and this 

Court does not find it believable that he has contributed huge amount of 

money for purchase of landed property that is too in the name of his father. 

The averment of PW 2 is not corroborated  by PW 1 who in his cross 

examination has admitted that they have not contributed in purchase of 

schedule land. 
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From the above, this Court is of the opinion that  the plaintiffs has failed to 

prove that plaintiff have been purchasing landed property since 1975 

in the name of father as averred in the plaint.  Accordingly, it is held 

that plaintiff have not been purchasing landed property since 1975 

in the name of father as averred in the plaint. 

This issue is decided in negative. 

 

29) Issue no 10) Whether the defendant no 1 illegally sold 3 kathas of 

schedule E land of suit to defendant no 2 Sri Ramali Basfore? 

The plaintiff has claimed that  defendant no 1 , without having right over suit 

land sold 3 kathas of land to defendant no 2 vide registered sale deed no 225 

of 2011.  

Section 101 of Indian Evidence Act provides that whoever desires 

any court to give judgment as to any legal right or liability 

dependant on the existence of facts which he asserts must prove 

that those facts exists. When a person is bound to prove existence of 

any facts, it is said that the burden of proof lies on that person. 

 

Section 102 of Indian Evidence Act provide that the burden of proof in a 

suit or proceeding lies on that person who would fail if no evidence 

at all were  given on either side.  

   

Since the plaintiff is claiming that sale deed no 225 of 2011 is illegal 

as such hence as per section 101 and 102 of Evidence Act the burden 

of proving that  defendant no 1 have no authority to execute deed 

and that sale deed no 225 of 2011 is illegal lies on plaintiff .  

30) To substantiate the  claim of plaintiff, the plaintiff no1 has examined his PW 1 

who in his evidence has deposed that proforma defendant no 1 , father of 

plaintiff and defendant  2 to 8 being seized and possessed the 

schedule A , B , C and D and E land  since the date of purchase by the 
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proforma defendant no 1 after which proforma defendant no 1 has 

got his name mutated in his land by virtue of purchase.  

 

PW 1 has exhibited the  following document:- 

Ext 1 Jamabandi Copy of P.P no 311 of vill Dighali Pukhuri 

Ext 2 Jamabandi copy of P.P no 40 of vill Dighali Pukhuri 

Ext 3 Jamabandi copy of P.P no 136 of vill Dighali Pukhuri 

Ext 4 Jamabandi copy of P.P no 195 of vill Dighali Pukhuri 

Ext 5 Jamabandi copy of P.P no  81 of vill Mulan Pukhuri 

Ext 6 Jamabandi copy of P.P no 70(ka) of vill Mulan Pukhuri 

 

The evidence of PW 1 has been corroborated by PW 2 and 3 and 4. The 

above, jamabandi copies fortified the averment of PWs and shows that  suit 

lands are mutated in the name of proforma defendant no 1. The defendant in 

their written statement has admitted that proforma defendant no 1 was the 

owner of schedule lands and schedule lands have been mutated in the name 

of proforma defendant no 1. Hence , it can be held that proforma defendant 

no 1 is the owner of schedule lands. 

 

PW 1 further deposed that It is stated that taking advantage of ailment of 

proforma defendant no 1 , defendant no 1 has done some illegal act in 

respect of schedule land and has illegally transferred the land in his own 

name from original owner in collusion with a laat Mandal and other 

revenue staffs of Chariduar Revenue Circle. It is stated that 

defendant no 1 has no right or authority to transfer the land in his 

own name from the original owner either by mutation entry or by transfer 

by unregistered deed. It is stated that defendant no 1 has no right to 

persuade proforma defendant no 1  to transfer any portion of lands in his 

name since proforma defendant no 1 has five sons including the defendant no 

1 and five daughter who have equal share in land of proforma defendant no 1 

. But defendant no 1 with ulterior motive illegally transferred some 

portion of the land measuring 3 kathas from schedule E land and 

also illegally sold a portion of land measuring 3 katha from schedule 
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E to defendant no 2 vide registered sale deed no 225 of 2011 of 

Tezpur Sub Registry Office though he has no legal right to sell the 

said land to defendant no 2 or any other person. It is stated that name 

of defendant no 1 was mutated by way of Ansha Dakhal Sutre by Circle 

Officer , Chariduar Revenue Circle. It is stated that sale deed, (described in 

schedule F)   executed by defendant no 1 in favour of defendant no 2 is null 

and void. 

 

The PW 1 has exhibited the certified copy of Sale deed bearing no 225 of 

2011 as Ext 7. 

 

31) The defendants in their written statement and in evidence of DW 1 and DW 2 

have admitted the execution of sale deed bearing no  225/11 by defendant no 

1 in favour of defendant no 2. The defendants in their written statement as 

well as evidence of DWs has claimed that  that said Rabi Sarkar was given 

1 bigha of land classified as Byabasay thai from P.P no 10 Dag no 

266 vide Registered Deed of Gift . It is also stated that  plaintiff no 1 was 

also given 2 bigha 2 katha  18 lessas of land situated at village Dighali gaon . 

 

32) The defendant no 1 has stated that he had received 1 bigha 1 katha of land 

out of total land measuring 9 bigha 5 lessas of P.P no 81 dag no 135 vide 

registered Gift deed no 833 gifted by his father , proforma defendant no 1  

who was the lawful owner of suit land. It is stated that he has mutated his 

name in the said land lawfully and legally sold 3 kathas of land to defendant 

no 2 vide a registered sale deed.  It is stated that he has also sold another 3 

kathas of land to another two persons by separate deeds.  

 

It is stated that schedule A land has been gifted by proforma defendant no 1  

to his son Ranjt Sarkar and Sri Pranab Sarkar vide registered Gift deed bearing 

no 1896 dated 25/10/10.  
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Similarly, schedule B land has been gifted by proforma defendant no 1  to his 

three sons namely 1) Sri Ranjit Sarkar, 2) Sri Pranab Sarkar and 3) Sri Nripen 

Sarkar vide registered gift deed no 1894 dated 25/10/10.  

 

Schedule C land also been gifted by proforma defendant no 1  in favour of 

two sons Sri Ranjit Sarkar and Pranab Sarkar by registered gift deed  1895 

dated 25/10/10. And schedule D land was gifted by proforma defendant no 1  

in favour of three sons 1) Sri Ranjit Sarkar, 2) Sri Pranab Sarkar and 3) Sri 

Nripen Sarkar vide registered gift deed no 1893 dated 25/10/10.  

 

It is stated that proforma defendant no 1 own only 9 bigha 5 lessas of land 

under PP no 81 dag no 135 out of which he has gifted 1 bigha 1 katha land  in 

favour of Sri Nripen Ch Sarkar vide  registered Gift no 833 dated 31/3/09. It is 

stated that out of said land under P.P no 81 dag no 135, that defendant no 1 

lawfully sold 3 kathas of land to defendant no 2.. 

 

The PW 1 in his cross examination has admitted that he was given 1 bigha of 

land classified as Byabasay thai from P.P no 10 Dag no 266 vide Registered 

Deed of Gift  and the plaintiff no 1 was also given 2 bigha 2 katha  18 lessas 

of land situated at village Dighali gaon by proforma defendant.  

 

PW 1 also admitted that Vide Ext A , Gift deed no 1894 , proforma defendant 

has gifted  land measuring  2 bigha 2 katha 18 lessas under PP no 40 dag no 

293 of vill Dighali Pukhuri.  PW 1 also admitted that vide Ext  B , Gift deed no 

1895 of 2010, proforma defendant has gifted  land measuring  3 katha 15 

lessas  under PP no 136 dag no 277 of vill Dighali Pukhuri in favour of  1) 

Ranjit Sarkar and 2) Pandab Sarkar. PW 1 also admitted that Vide Ext C, gift 

deed no 1983 of 2010, proforma defendant has gifted  land measuring  

1bigha 10 lessas  under PP no 195 dag no 294 of vill Dighali Pukhuri in favour 

of  1) Ranjit Sarkar and 2) Pandab Sarkar and Nripen Sarkar.  

 

PW 1 also admitted that Vide  Ext D Gift no  833 of 2009, proforma defendant 

has gifted  land measuring  1 bigha 1 katha of land out of total land 
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measuring 9 bigha 5 lessas of P.P no 81 dag no 135 of village Mulan Pukhuri 

in favour of  Nripen Sarkar. 

 

I have perused the  above Ext A to D which relates to schedule A, B C And D 

land has been gifted  by proforma defendant  as mentioned above and which 

is admitted by the PW 1. 

 

It is also admitted by PW 1 that  Vide  Ext D Gift no  833 of 2009, 

proforma defendant has gifted  land measuring  1 bigha 1 katha of 

land out of total land measuring 9 bigha 5 lessas of P.P no 81 dag no 

135 of village Mulan Pukhuri in favour of  Nripen Sarkar. 

 

It is also admitted by PW 1 that the defendant no 1 has sold 3 kathas 

of land out of land received by him under registered gift deed no 833 

of 2009 to defendant no 2.  

 

33) In the pleading as well as in evidence of PW 1 and PW 2 , 3 and 4 have 

deposed that  defendant no 1 had no right to sell 3 kathas of land to 

defendant no 2  .  The PW 1 and PW 2 have exhibited the certified copy of 

sale deed no 225 of 2011 as Ext 7. And examined PW 5, 6 and PW 7 as official 

witness . PW 5 in his evidence has exhibited the scanned copy of sale deed no 

225 of 2011 as Ext 8 . PW 6 has deposed that exhibit 7 certified copy was  

issued from their office. . It is stated that taking advantage of ailment of 

proforma defendant no 1 , defendant has mutated in name in some portion of 

suit land.  But as stated above , the PW 1 himself has admitted that Vide  Ext 

D Gift no  833 of 2009, proforma defendant has gifted  land 

measuring  1 bigha 1 katha of land out of total land measuring 9 

bigha 5 lessas of P.P no 81 dag no 135 of village Mulan Pukhuri in 

favour of  Nripen Sarkar. Since, the defendant no 1 had received said 

land Vide Ext D as such defendant no 1 had acquired title over the 

land gifted to him vide Ext D and mutation of defendant no 1 in 

respect of land under Gift deed no 833 of 2009 and other gift deed as 

stated above are valid. The defendant no 1 has got every right to 
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dispose of the said gifted property as per law to defendant no 2 vide 

Sale deed no 225 of 2011. 

 

In this regard I would like to ascertain as to whether the pro-forma defendant 

had right to dispose of property by way of gift deed in favour of defendant no 

1.   

The plaintiff is plaint and as PW 1 and PW 2 in evidence have deposed that 

suit was owned by Proforma defendant no 1 which is admitted by the 

defendants. The PW 1 in cross examination also admitted that suit lands have 

been mutated in the name of proforma defendant no 1 which is fortify by Ext 

1 to 6 as discussed herein above.  In cross , PWs have admitted that proforma 

defendant no 1 had gifted the schedule land by executing Ext A to D as 

discussed above. PW 1 in cross has admitted that Vide Ext E.F G , land 

revenue receipt had pad revenue for the suit land.  

 

The plaintiff in plaint and in evidence of PW and PW 2  have deposed that 

proforma defendant no 1 was the owner of schedule A, B , C, D and E land . 

But defendant no 1 in collusion with revenue staffs has mutated his name  in 

respect of schedule E land without valid transfer and also transferred 3 kathas 

of land under dag no 135 P.P no 81 to defendant no 2. taking advantage of 

ailment of proforma defendant no 1 , defendant no 1 has done some illegal 

act in respect of schedule land and has illegally transferred the land in 

his own name from original owner in collusion with a laat Mandal 

and other revenue staffs. Of Chariduar Revenue Circle. Since 

admittedly vide D  and other gift deed as stated herein above, 

defendant no 1 had received lands as such his mutation, if any, on 

the basis of gift deed in said land cannot be held illegal. It is stated 

that defendant no 1 has no right or authority to transfer the land in 

his own name from the original owner either by mutation entry or by 

transfer by unregistered deed .   

 

The plaintiff in their plaint as well as in evidence of PW 1 and PW 2 and PW 3 

have deposed that   though land have been purchased in the name of 
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proforma defendant no 1 but  both the plaintiff  have paid the consideration of 

said sale deed since they are earning livelihood by doing business and 

cultivation since childhood and has been taking the burden of his family and 

they have also borne the expenditure of their sisters marriage , education of 

their brothers and maintaining the family. It is stated that when the income of 

plaintiffs increased then they started purchasing landed properties in the  

name of proforma defendant no 1 who also paid some money . It is stated 

that proforma defendant no 1 is not the sole owner of suit land but in issue no 

11 it is held that   the plaintiffs has failed to prove that plaintiff have been 

purchasing landed property since 1975 in the name of father as 

averred in the plaint. Since, the proforma defendant no 1 has 

purchased teh suit land and his name has been mutated in the 

schedule land as admitted by PWs. .  A such, the pro-forma defendant , 

no 1 is admittedly  the owner of suit land and he is still alive and made as 

party in this suit. 

In have gone through the relevant provision of Hindu law. 

The Hindu laws of succession and inheritance are usually governed by two 

major traditional legal treatise - the Dayabhaga school that applies to Bengal 

and Assam, and the Mitakshara which governs the rest of India. According to 

Mitakshara, 'each person on his or her (following the 2005 amendment giving 

a daughter equal property rights) birth acquires an equal interest with his/her 

father in the joint family property'. However, under Dayabhaga as long as 

the father is alive, he is the master of all properties whether 

ancestral or self-acquired and has the authority to dispose of the 

property. As stated above in   Assam and west Bengal Dayabhaga School of 

Hindu law prevails hence the plaintiff and defendants will be governed by 

Dayabhaga School of Hindu Law. As such being the owner of suit land and  

being governed by Dayabhaga law  proforma, defendant no 1 has the 

authority to dispose of the property during his life time and heir 

cannot claim their share in that property till life time of proforma 

defendant. Though the plaintiff has claimed that  defendant no 1 has 

no right to persuade proforma defendant no 1  to transfer any portion of lands 
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in his name since proforma defendant no 1 has five sons including the 

defendant no 1 and five daughter who have equal share in land of proforma 

defendant no 1 but as discussed above since proforma defendant is alive as 

such legal heir of proforma defendant cannot claim  to have share in the suit 

land during life time of proforma defendant. In view of the above it is held 

that proforma defendant no 1 being owner has every right to dispose of 

schedule land as per his sweet will.  

 

Admittedly,   vide  Ext D Gift no  833 of 2009, proforma defendant 

has gifted  land measuring  1 bigha 1 katha of land out of total land 

measuring 9 bigha 5 lessas of P.P no 81 dag no 135 of village Mulan 

Pukhuri in favour of  Nripen Sarkar hence defendant no 1 had 

acquired title over the land gifted to him vide Ext D.  As such 

defendant no 1 has got every right to dispose of the said gifted 

property as per law to defendant no 2 vide Sale deed no 225 of 2011. 

Sale deed no 225 of 2011 is registered document and fulfils all the 

requirement of provision of Transfer of property Act regarding 

execution and registration of Sale deed.  

 Since , the defendant no 1 has acquired title over gifted land vide Ext 

D out of which Schedule E land was sold to defendant no 2 vide sale 

deed no 225 of 2011 as such in my considered view said sale deed 

bearing no 225 of 2011 is not illegal, null and void and inoperative.   

This Court, considering the above discussion held that sale deed no 

225 of 2011 is valid and legal. 

 This issue is decided in negative. 

34) Issue no 14) Whether the plaintiff are entitled to the decree as 

prayed for?  

The plaintiff has sought for relief of declaration of that sale deed no 225 of 

2011 is null and void and that power of attorney if any executed by proforma 

defendant no 1 in favour of defendant no 1 is null and void and for permanent 

injunction.  
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 However in issue no 12 this Court has held that since , the defendant no 1 

has acquired title over gifted land vide Ext D out of which Schedule E 

land was sold to defendant no 2 vide sale deed no 225 of 2011 as 

such in my considered view said sale deed bearing no 225 of 2011 is 

not illegal, null and void and inoperative.   This Court, considering 

the above discussion held that sale deed no 225 of 2011 is valid and 

legal. 

 In view of the decision arrived in issue no 12, This Court held that 

plaintiff is not entitled to the decree of declaration that sale deed no 

25 of 2011 is null and void and inoperative in law.  

Moreover, the plaintiff has also sought declaration that power of 

attorney if any executed by proforma defendant no 1 in favour of defendant 

no 1 is null and void. The defendants have denied of execution of any power 

of attorney. The plaintiff has not exhibited any power of attorney executed by 

proforma defendant no 1 in favour of defendant no 1 . From the pleading and 

evidence it appears that plaintiff only apprehends that proforma defendant no 

1 might have executed any power of attorney in favour of defendant no 1. 

Since, plaintiff failed to prove existence of any power of attorney by exhibiting 

the same , as such no  declaration for can be passed regarding a documents 

which is not in existence.  As such the plaintiff is not entitled to decree of 

declaration that power of attorney , if any, executed by proforma defendant 

no 1 in favour of defendant  no 1 is null and void and inoperative in law. 

  

  Since, admittedly, schedule land has been gifted by pro-oforma 

defendant no 1 in favour of his son Vide Ext A to Ext D.  As such the 

donee have acquired title over the gifted property and has every 

right to dispose of said property and mutating their name.  As such 

no injunction can be passed restraining the defendants. Moreover, 

the since proforma defendant no 1 is still alive as such, being the 

owner, he cannot be restrained from disposing the property. 
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Considering the above discussion this Court held that plaintiffs are 

not entitled to the decree as prayed for. 

 

This issue is decided in negative.  

35) Issue no 13) To what other reliefs the plaintiffs are entitled to ? \ 

Considering the decisions arrived in the foregoing issues this Court is 

of the opinion that plaintiffs are not entitled to any other relief.  

 

Order 

 

In conclusion the suit is dismissed on contest with cost. It is declared that 

plaintiff is not entitled to any decree as prayed for .  

Prepare a decree accordingly. 

This judgment and order is delivered and operative part of this judgment is 

pronounced in the open court today, the 27th   day of February 2017 under my 

hand and seal. 

 

 

 

 

 

 

Munsiff No 1  

Sonitpur Tezpur 
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APPENDIX 

(A) Plaintiff’s Witness 

PW-1 – Rabi Sarkar 

PW 2 Mangal Sarkar 

PW 3 SudhirMandal 

PW 4 Sunil Sarkar 

PW 5 Pramod Ch Bora 

PW 6 Pramod Ch Bora 

PW 7  SriTuheswar Bora 

 

(B) Plaintiff’s Exhibits 

Ext 1 Jamabandi Copy of P.P no 311 of vill Dighali Pukhuri 

Ext 2 Jamabandi copy of P.P no 40 of vill Dighali Pukhuri 

Ext 3 Jamabandi copy of P.P no 136 of vill Dighali Pukhuri 

Ext 4 Jamabandi copy of P.P no 195 of vill Dighali Pukhuri 

Ext 5 Jamabandi copy of P.P no  81 of vill Mulan Pukhuri 

Ext 6 Jamabandi copy of P.P no 70(ka) of vill Mulan Pukhuri 

 Ext 7 certified copy of Registered sale deed no 225 of 2011. 

Ext  8 scanned copy of sale deed no 225 of 2011. 

 (C)Defendants witness 

DW 1 Nripen Sarkar 

DW 2 Mohan Das 

DW 3 Kiran Dutta 

(D) Defendants Exhibits  

Ext A registered Gift deed no Gift deed no 1894. 

Ext  B registered Gift deed no 1895 of 2010. 

Ext C registered Gift deed no gift deed no 1983 of 2010. 

Ext D registered Gift no  833 of 2009.    

 

 Munsiff No 1  

Sonitpur Tezpur 


